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Of Docket HM-4, Amdts 174-5,

[Docket No. HM—+4, Amdt. 174-5, 176-3, 177-9]

PART 174—CARRIERS BY RAIL
FREIGHT

PART 175—CARRIERS BY RAIL
EXPRESS

PART 177-—-SHIPMENTS MADE BY
WAY OF COMMON, CONTRACT,
OR PRIVATE CARRIERS BY PUBLIC
HIGHWAY

Miscellaneous Restrictions Against
Loading and Transporting Poisons
(Class A or B) With Foodstuffs

The purpose of these amendments to
the Hazardous Materials Regulations is
to modify certain restrictions on the
loading and transporting of poisons
(class A or B) with foodstuffs, feed, or

* material intended for consump-

)y humans or animals.

. May 8, 1969, the Hazardous Mate-
rials Regulations Board published a
notice of proposed rule making, Docket
No. HM-4; Notice No. 69-12 (34 F R,
7456) proposing to modify the existing
restrictions against commingling poisons
and foodstuffs during shipment. The
comments in response to the notice for
the most part supported the proposed
changes. Several comments raised ques-
tions that indicated that the intent of
both the present and proposed require-
ments could be further clarified. One
commenter raised numerous objections
to both the present and proposed restric-
tions, most of which had been previ-
ously submitted to, and considered by,
the Board. The most significant com-
ments and changes {o the regulations
are as follows:

One commenter indicated that there
was still some confusion as to the intent
of the words “foodstuffs, feeds, or any
other material intended for consumption
by humans or animals”. This commenter
questioned whether these words could be
interpreted to cover any materials that
normally might come in contact with
the human body or did they exclude
“* % =+ clothing, cosmetics, and other
consumer items capable of transmitting
poisons.” as_indicated in an advance
notice of proposed rule making pub-
lished by the Director of the Office of

‘dous Materials on May @, 1963

. 7545) . The intent of these words
. cover edibles and the language of
the regulation has been clarifieg in this
regard. The Board recognizes that there
are many items such as clothing that
could beecome a hazard to human life if
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contaminated by certain poisons. How-
ever, these items were not included in
the original amendment adopted in
December of 1967 or in the proposal
upon which this amendment is based,
The need for further rule making in
this regard is still being considered based
on the response to the aforementioned
advance notice of proposed rule making.

Two commenters suggested that the
Board require foodstuffs to be marked as
such. The Board recognizes that the
marking of foodstuffs would greatly en-
hance both the problems of compliance
and the safety benefits resulting from
the subject regulation,. However, the
Hazardous Materials Regulations Board
has no jurisdiction directly over the
transportation of foodstuffs. Similarly,
the Board does not have the authority,
as suggested by one commenter, to pre-
scribe requirements for.the safe disposal
of the poisonous products resulting from
any decontamination.

One commenter suggested that with
respect to the car cleaning requirements
it would be helpful if acceptable con-
tamination levels could be prescribed.
The Department of Health, Education,
and Welfare (Public Health Service and
Food and Drug Administration) is pres-
ently working actively in this field and
the Board intends to make use in future
regulatory changes of any significant in-
formation developed from these studies.

Two commenters suggested that food-
stuffs and poisons could be shipped in
the same vehicle provided they are sep-
arated by airtight and nonpermeable
partitions. Such a provision would ap-
pear to have all of the inherent problems
and confusion that arose from the use
of the terms “airtight” and ‘nonperme-
able” in the original amendment. For
rail cars and highway vehicles, the Board
believes that it is not too much of a
burden, considering the potential dan-
gers, to make the prohibition asainst
commingling apply to each car.

uvne commenter suggested that the in-
spection of aircraft cargo compertments
should only be carried out if a package
has been found to be leaking or dam-
aged. The Board has been concerned,
nowever, with ¢he number of instances
of contamination of other goods by
poisons when it was not immediately
known that a package had leaked. By
the time the package leakage was
noticed, the other freight had been
transshipped in many different diree-
tions. Therefore, the Beard does 1ot con-
sicder it appropriate to limit the inspec-
tion requirement to cases of known
leakage.
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One commenter protested the applica-
tion of the prohibition against mingling
to all classes A and B poitons. This com-
menter indicated that the Board should
single out and limit the restriction only to
the most dangerous items, such as para-
thion and other organic phosphates. The
Board does not agree. While there is nec-
essarily a difference in the degree of haz-
ard among classes A and B poisons, the
Board believes that the leakage of any
class A or B poison on edible foodstuffs is
so potentially hazardous that no effort
should be made at this time to determine
“safe” class A or B poisons insofar as
shipments with foodstuffs are concerned.
This commenter also suggested that the
restriction should be imposed only on
liquid poisons and not on solid poisons.
The Board belicves that the restriction
should be total regardless of state of the
poisonous material. Many food product-
are shipped in packagingss that couwid we
penetrated by dry materials, or which
could retain deposits of dry material in or
near discharge openings.

One commenter pointed out an incon-
sistency existing in the present regula-
tions that results from the present ex-
emptions for small quartities of class B
poisons when transported by highway.
The Board recognizes that there is no
justification for permitting a small quan-
tity of a class B poison in a motor vehicle
carrying foodstuffs while the sarne quan-
tity of class B poison would be barred
from a railroad car carrying foodstuffs.
The Board is presently reconsidering in
toto the authorized small quantity ex-
emptions and intends to include this
item for consideration in that study.

One commenter suggested that the
rule could be averted by shippers who
fail to mark the edible nature of the con-
tents on the package and by originating
carriers who fail to ecarry forward the
“poison” notation on the interchange
forms. The Board recognizes that these
restrictions are not foolproof and that
the effectiveness of its regulation is di-
rectly related to the ease of identifying
foodstuffs. However, as indicated above,
solution of this problem is to some ex-
tent outside the scope of the Board's
suthority. This rule, as is any rule, is ef-
fective only if complied with. That per-
-s0Ns may render regulations ineffective
by ignoring them is not valid reason
against regulating.

One commenter stated that both the
present rule and the proposed changes
would disrupt the marketing and dis-
fribution of class B peisons by grocery
warehouses that reship along with edi-
bles. 'This commenter made this same
point esrlier with respect toc the Board’s



first action in this regard in December
1967. The present regulation has been
in effect now.for over 18 months and the
Board has received no evidence that
commerce of any kind has been adversely
affected thereby to any significant degree.
Nor has the Board received any specific
evidence that this amendment will have
such an effect. Therefore, the Board
must conclude that neither the present
rule nor the changes adopted herein will
adversely affect the grocery industry in
the United States.

In consideration of the foregoing, 49
CFR Parts 174, 175, and 177, are amended
as follows:

I. Part 174 is amended as follows:

(A) In § 174532 paragraph (m) is
amended to read as follows:

8 174.532 Loading other dangerous
articles.
L ] * L] * »

(m) Material marked as or known to
be poison (class A or B) must not be
transported in the same car with ma-
terial which is marked as or known to be
foodstuffs, feeds, or any other edible ma-
terial intended for consumption by hu-
mans or animals.

(B) In § 174,566 paragraph (a) (1) is
amended to read as follows:

§ 174.566 Cleaning cars.

(a) . 5 %

(1) A car which has been used to
transport material marked as or known
to be poison (class A or B) must be in-
spected for contamination before reuse.
A car which has been contaminated must
not be returned to service until such con-
tamination has been removed. This sub-
paragraph does not apply to cars used
solely for transporting such poisons so
long as they are used in that service.

- * . . o

IT. Part 175 is amended as follows:
(A) In §175.655 paragraph (k) and
(1) are amended to read as follows:

§ 175.655 Protection of packages.
L » . - -

(k) Material marked as or known to
be poiscn (class A or B) must not be
transported in the same car with mate-
rial which is marked as or known to be
foodstuffs, feeds, or any other edible
material intended for consumption by
humans or animals.

(1) A car which has been used to
transport material marked as or known
to be poison (class A or B) must be
inspected for contamination and must
not be returned to service until such
contamination has been removed.

III. Part 177 is amended as follows:

(A) In §177.841 paragraph (e) is
amended to read as follows:

§ 177.841 Poisons.
> * - - *

(e) Material marked as or known to
be poison (class A or B) must not be

transported in the same vehicle with
material which is marked as or known
to be foodstuffs, feeds, or any other
edible material intended for consumption
by humans or animals.

(B) In § 177.860 paragraph (a)(1) is
amended to read as follows:

§ 177.860 Accidents or leakage ; poisons.

(a) - & »

(1) Leakage. A vehicle which has been
used to transport material marked as or
known to be poison (class A or B) must
be inspected for contamination before
reuse. A vehicle which has been con-
taminated must not be returned to serv-
ice until such contamination has been
removed. This subparagraph does not
apply to vehicles used solely for trans-
porting such poisons so long as they are
used in that service.

L L] L] L L

These amendments are effective De-
cember 30, 1969.
(Secs. 831835, title 18, United States Code;
sec. 9, Department of Transportation Act,
49 U S.C. 1657; title VI and sec. 902(h), FPed-
eral Aviation Act of 1958, 49 U.S.C. 1421-
1430, 1472(h))

Issued in Washington, D.C., on Novem-
ber 17, 1969.
SAM SCHNEIDER,
Board Member, fort’
Federal Aviation Administra
F,C. TURNE.
Federal Highway Administrator.
R.N. WHITMAN,
Administrator,
Federal Railroad Administration.
[F.R. Doc. 69-13846; Filed, Nov. 20, 1069;
8:46 a.m.)
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