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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Part 397
[FHWA Docket No. MC-~92-6]
fIN 2125-AC80

Transportation of Hazardous
Materials; Highway Routing

AGENCY: Federal Highway
Admimstration (FHWA), DOT.
ACTION: Notice of proposed rulemaking
(NPRM)

SumMMARY: The FHWA is proposing
regulations regarding the hughway
routing of hazardous materals to
implement the requirements of section
105 (b) and (c} of the Hazardous
Materials Transportation Act of 1975
{HMTA) (Pub L. 93-633) as amended by
the Hazardous Materials Transportabon
Uniform Safety Act of 1990 (HMTUSA)
{Pub. L. 101-615). The regulations would
include Federal standards and
procedures which the States and Indian
tribes would be required to follow if
they establish, maintamn, or enforce
routing designations that: (1) Specifiy
highway routes over which placarded
non-radioactive hazardous maternals
{NRIM) may and may not be
transported within their jurisdictions,
and/or (2) mpose lirmitations or
requirements with respect to highway
routing of such hazardous materials.
Also included are procedures relating to
Federal preemption, waivers of
preemption and resolution of disputes
involving State or Indian tribe NRHM
routing designations. States and Indian
tribes would be required to furnish
updated NRHM route information for
publication by the FHWA, The existing
motor carrier regulabions with NRHM
routing requirements would be
incorporateéd into the proposed NRHM
regulation, along with the new
requirements which would require the
motor carniers to comply with the
NRHM routing designations of States
and Indian tribes Four pubhe hearings
are planned to providé an opportumty
for interested parties to comment on this
proposed regulation A notice of public
hearings with the dates, locations, times
and other details for these hearings is
published elsewhere in today's 13sue of
the Federal Register under the title
“Transportation of Hazardous
Matenals; Highway Routing *

DATES: Comments must be recerved on
or before October 30, 1992

ADDRESSES: Submit written, signed
comments to FHEWA Docket No. MC-92-
6, rocm 4232, HCC-10, Office of Chief

Counsel, Federal Hhghway
Admmistrahon, 400 Seventh Sireet, SW.,,
Washington, DC 20590-0001.
Commenters may, i addition to
submutting “hard copies” of thewr
comments, also submit a floppy disk in
standard or high density format
containing files compatible with word
processing programs such as
WordPerfect, Wordstar, or Microsoft
*“Word" for IBM systems; or
WordPerfect or Microsoft Word for
Maclntosh. The disks should be clearly
labeled with the software format used
(e g, WordPerfect 5 0 [[BM] or Microsoft

“Word 4 0 [Mac])

All comments received wiil be
available for examination at the above
address between 8 30 a.m. and 3 p.m.,
e.t., Monday through Friday, except for
legal Federal holidays. Those desiring
nobfication of receipt of comments must
include a self-addressed, stamped
postcard. P - )
FOR FURTHER INFORMATION CONTACT:
Mr. Henry W, Sandhusen, Traffic
Control Dhvision (HHS-32), Office of
Highway Safety, (202) 366-2218; Mr.
Raymond Cuprill or Mr, Eric Kuwana,
Office of Chief Counsel {HCC-20), {202)
366-0834, Federal Highway
Administration, 400 Seventh Street, SW.,
Washington, D.C 20590-0001. Office
hours are from 730 am. to4pm, e,
Monday through Friday, except for legal
Federal holidays.

SUPPLEMENTARY INFORMATION:

Background

All sectors of the economy and all
communities 1t the nation are -
dependent on the transportation of
hazardous materials It is estimated that
four billion tons of regulated hazardous
mater:als are transported annually and
that approximately 500,000 movements
of hazardous materials occur each day.

Despite an excellent safety record, the
transportation of hazardous matemnals
continues to be of concern to Congress,
the public, and to Federal, State and
local officials. Several States, tncluding
Colorado and Califorma, as well as
some regional and local governments
have taken achon to designate mghway
routes and/or impose route restrictions
or hmitations #ffecting the highway
transportation of certain hazardous
materials. While these localized routing
designations are intended to 1mprove
safety, the prohferation of
uncoordinated State and local routing
designations ¢ould impede the free flow
of commerce, have httle or no
demonstrable positive effect on pubhe
safety, and result in the exportation of
risk from one jurisdiction to other
junsdictions. As a result of these

concerns, section 105(b) of the
Hazardous Matenals Transportation
Act of 1975 (HMTA) (Pub. L. 93-633, 88
Stat. 2156), as amended by the
Hazardous Matenals Transportation
Uniform Safety Act of 1990 (HMTUSA)
{Pub. L. 101-615, 104 Stat. 3244), requires
the Secretary of Transportation
{Secretary) to establish addihonal
Federal regulations for the highway
routing of hazardous materials. Also,
section 105(c) of the HMTA, as amended
by the HMTUSA, requires the Secretary
to publish a list of hazardous matenzls
highway route designations.

‘The Department of Transportation
(DOT] currently has in effect two
hazardous materials highway routmg
regulations (48 CFR 177.825, and 49 CFR
387.9) 1ssued pursuant to the authonty
granted by the HMTA. Another routing
related regulation is 49 CFR 177 810
which covers regulation of hazardous
materials transported through urban
tunnels used for mass transit. To assist
State and local governments in the
development of routes, the DOT
pubhshed “Guidelines for Selecting
Preferred Highway Routes for Highway
Route Controlled Quantty Shipments of
Radioactive Materials” (latest edition
DOT/RSPA/OHMT-89/01 dated
January 1989) and “Gudelines for
Applying Critena to Designate Routes
for Transporting Hazardous Materialg"
(latest edition DOT/RSPA JOHMT-83-2
dated July 1989) The guidelines were
originally pubhshed in 1981 by the
Research and Special Programs
Admnistration (RSPA) and 1n 1980 by
the FHWA, respectively. They have
been used by a number of jurisdictions
to develop hazardous matenals
transportation routes. The latest edibhons
of the guidelines are available for
review 1n the docket or may be
requested from the FHWA Traffic
Control Division contact person histed in
this preamble under the heading “For
Further Informahion Contact.”

Currently, motor carners must select
rautes for transporting placarded
radioactive matenals i accordance
with 49 CFR 177 825, which requires
them to consider information such as
aceident rates, transit bme, population
dens:ity, time of day, and day of week
during which transportation wall oceur,
Additionally, for “lughway route
controlied quantity” (HRCQ) shipments
of radicactive matenals (e g, spent
naclear fuel), motot carners must use
“preferred routes™ which include most
Interstate highways and some State-
designated highways.

The DOT concluded that the himutea
access Iriterstate Highway System,
generally, would prowvide safe routing for

.
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HRCQ shipments based on available
risk assessments and the extensive
comments recerved 1n response to 1ts
rulemaking in Docket HM-164 In
developing 49 CFR 177,825, the DOT
recogmzed the sigmficant concerns and
nterests that State, regional, and local
governments have in the highway
routing of radioactive materials and the
important role which their actions and
knowledge of local conditions can have
in reaching effective routing decisions
States are required to consult and
coordinate with affected local
junisdictions and other affected States to
ensure consideration of impacts and
contimuty of designated routes, The
States are given considerable latitude to
carry out theiwr highway routing
functions DOT’s nearly ten years of
expenence with the highway routing
requirements for HRCQ shipments of
radioachve materials generally have
been successful This, however, may be
because the current number of such
shipments 1s very small, and most of the
shipments are of a long-haul, interstate
nature.

For highway transportation of other
hazardous matenals, a generic routing
rule {49 CFR 397.9) has been mn effect for
more than 20 years. This regulation
requires that, unless there is no
prachicable alternative, motor vehicles
must be operated over routes which do
not go through or near heavily populated
areas, places where crowds are
assembled, or through tunnels, narrow
streets, or alleys The operating
convenience of the carrer s not a basis
for deciding whether 1t 1s practicable to
operate a motor vehicle in accordance
wiath this requirement Although 49 CFR
397 9 attempts to embody a “common-
sense’ approach to the routing of
hazardous mater:als, the section 18
difficult to enforce because 1t 18 so broad
and general 1r nature

Another regulation, 49 CFR 177 810,
states that “Except as regards
radioactive matenals, nothing 1n 49 CFR
parts 170-189 shall be construed as to
nulhfy or supersede regutations
established and published under
authonty of a State or mumcipal
ordinance regarding the kind, character
or quantity of any hazardous material
permitted by such regulation to be
transported through urban tunnels used
for mass transportation.” With regard to
routing of hazardous materals, 48 CFR
177 810 does not permit exceptions to 49
CFR 177 825 which pertains to
radioactive hazardous material {RAM]}
or to 49 CFR part 397 which pertains of
all hazardous matenals.

On Aprnil 7, 1988, under Dockat HM-—
203 (53 FR 11618), the Research and

Special Programs Admimstration
(RSPA) published an advance notice of
praposed rulemaking (ANPRM) relating
to the transportation safety aspects of
the highway routing of placarded non-
radicactive hazardous mater:als
(NRHM). The RSPA notice was 1ssued to
consider the extent to which the DOT
needed to exercise its rulemaking
authornty regarding NRHM, to ensure
that State and local hazardous materials
routing decisions were consistent, cost-
effective and conducive to the public
safety. It was designed to obtain
information regarding the routing
decisions being made by carriers,
shippers and State and local
governments, and the effects of theiwr
routing actions, It recognized the
sigmficant role of State and local
governments in making lnghway routing
decisions, and the fact that the Federal
government lacks their specific
knowledge concerming local highways,
land use patterns, highway geometry,
and the emergency response capabilities
of their jurisdictions. RSPA held public
hearings which generated approximately
400 pages of transcript materal In
addition, B2 written comments were
recewved in response to the ANPRM. The
transcript and comments are available
for review in the FHWA docket.

The ANPRM did not propose any
specific achion but presented three
possible alternatives to the existing
routing requirements to illustrate the
range of possible Federal regulatory
approaches that might be used Brefly,
these alternatives were (A) Require
hazardous materials carriers to comply
with a set of routing standards and an
analytic process simular to that requred
for HRC(Q shipments of radioactive
matenals; (B) Require shippers and
carriers of hazardous materials to
conduct risk analyses of ighway routes
m aceordance with federally presenbed
procedures and to select only those
routes which had the lower level of risk;
and (C) Require each motor carrier of
certain extremely hazardous materials
to be hicensed for each hazardous
materials route. Implicit among these
was the alternative.of retaimng the
existing fegulations for routing of
hazardous maternals (e g, 49 CFR 397 9)
and other regulations having routing
implications

Most of the comments received in
response to the ANPRM were submatted
Ly shippers (31), carniers (7], and theiwr
affihated trade associations (17). .
Comments represented two fairly
distinct viewpoints on the need for
addibional routing standards for
hazardous matenals,

Commenters in Favor of Enhanced
Routing Standards

This group made the following major
pomnts (1} There 1s a need for consistent
Federal gmdelines and cniteria for the
highway routing of hazardous materials;
(2) the absence of such gmdelnes and
cniterza has led to the development of
conflicting and uncoordinated routing
requirements at the State and local
level, and (3] of the alternatives
presented 11 the ANPRM, an alternative
providing similar regulatory
requrements to those of 49 CFR 177 825
would best dehineate the approprate
roles of the Federal, State and local
governments. This would include
establishment of a State routing agency,
through which local gevernments would
act in designating routes for NRHM
There were differences among the
commenters favoring enhanced routing
standards on a range of 1ssues, including
which hazardous materials ought to be
subject to enhanced routing controls

Commenters Opposed to Enhanced
Routing Standards

This group of commenters was
essentially of the view that the current
routing rule for hazardous materials, 49
CFR 397.9, has worked reasonably well
during the many years 1t has been 1n
effect and should be changed only if it
can be shown that such change would
significantly improve public safety.
Further, despite the generally successful
experience with the routing standards
for HRCQ shipments of radioactive
materals, these commenters were of the
view that it would be a mistake to
assume that equal success could be
achieved by establishing a similar
routing regulatory system for the more
than 30,000 hazardous materials in
transportation. These commenters noted
the sharp contrast between the annual
totals of less than 300 shipments of
radioactive materials subject to the
routing requiremnents of 43 CFR 177.825
and the more than 183 mllion shipments
of hazardous matenals. They contended
that while the shipment of HRCQ
materials 1s usually of a long-haul,
interstate nature, the majonty of
hazardous materials shipments are
ntrastate, regional, and local; therefore,
anythmg more elaborate than a very
general routing rule, such as embod;ed
1n 49 CFR 397.9, could result in an
extremely mtricate and burdensome
system of routing standards. They
argued that such a system also would be
essenthially unenforceable and would not
enhance public safety The complexity
of hazardous materals transportation
patterns and related delivery schedules,
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and the vast number of orgins and
destinations, they clatmed, defy
anything other than a very general
routing rule.

Comments From State Governmen!s ana
Peolitical Subdivisions

Comments about the RSPA ANPRM
were received from only ten States, and
eleven regronal and lacal political
subdivisions, despite the fact that the
ANPRM stressed the mmportant role that
State and local governments have in
making effective routing decisions Of
the ten State agercies that did respond
to the advance notce, several favored
the adoption of a Federal regulatory
framework similar to that used for the
routing of radioachive materials, i.e.,
alternative A described above. These
commenters, however, asserted that
routing standards to be established
under this framework should focus
exclusively on materials poisonous by
inhalation or on other extremely
hazardous matenals. The majonty of
commenters from State and local
government agencies contended that the
routing standards as exemplified by 49
CFR 397.9 are adequate and that much
more rigorous and convincing evidence
is requred before any changes should
be made to these standards. One State
declared that the “proposed options for
additional ronting regulations impose
unnecessary burdens on government
and commerce without a demonstrable
mcrease in safety.” Another’stated that,
as far as the establishment of routing
criteria, anhydrous ammoma alone
“would pose a virtually impossible
routing problem n an agricultural state.’
One county suggested that any changes
in the current routing standards, as
represented by the options discussed in
the ANPRM, “could easily become an
administrative nightmare accompanied
by an avalanche of paperwork,” and
that “gasaline, while obviously quite
hazardous, is present in such a
ubiquitous manner that it is difficult to
conceive the prachticality or possibility of
regulating all necessary routes.”

. Another State response was to

“emphasize that any Federal activities
or proposal should be published in the
form of gundelines or recommendations
so each State can provide for its
population hased on (1ts} umque
charactenstics.”

None of these commenters addressed
the dilemma posed by having more than
30,000 governmental jurisdictions who
may attempt to impose thewr own routing
rules and restrictions on the
transportation of hazardous materials.

The State of Colorado’s Statewide
Hezardous Materials Routing System

The most extensive comments on the
1ssues associated with routing
hazardous matenals were provided by
the State of Golorado Because Colorado
has had in-depth expemence 1n
mplemenhng a statewide routing
network for hazardous materials, 1ts
comments and the nature of the
statewtde routing system 1t has adopted
are discussed at length

In July 1987, the State General
Assembly passed the Hazardous
Matenals Transportation Act of 1987,
This Act authorized, among other things,
the designation of routes for the
transportation of hazardous materials
other than shipments of HRCQ
radioactive maternals, The Colorado
State Patrol was delegated the
responsibility for developing and
immplementing a statewide hazardous
materals hghway rothing system.

In consultation with local
governments and the State Highway
Department, the Colorado State patrol
instituted the process of designating a
statewide hazardous materials highway
network. As part of this process, it
analyzed the risks associated with its
9,198-mle State highway system, m
terms of traffic volume, accident rates,
population, and other factors and
employed the Interstate Highway
System in Colorado as the core
component of the network,

In conducting its statewide analysis of
rouking alternatives, Colorado closely
followed the aforementioned DOT
“Gudelmes for Applying Criteria to
Designate Routes for Transporting
Hazardous Materials” to develop
hazardous matenals transportation
routes.

In developing i1ts hazardous matenals
highway system, Colorado conducted a
study to determune the charactenstics of
hazardous materials transportation
patterns within the State. It was found
that about 9 percent of all truck trips
within the State involved hazardous
materials, and that only 3 percent of all
hazardous materials trips were passing
thraugh the State. In other words, the
transportation of hazardous matenals
accurs mainly foserve Colorydo
residents and businesses,  *

The study also revealed that the three
most commonly transported classes of
hazardous matenals in Colorado,
comprising 92 percent of all hazardous
materials trips, are flammable hqumds
{such as gasoline, crude oil, pamnt and
methanol), flammable gases (such as
hquefied petroleum gas and acetylene)
and combustible liquids (such as diesel
fuel and fuel ml). With the information

from this study, the Colorado State
Patrol developed a statewide hazardous
matenals transportation network, This
network applies to all vehicles
transporting hazardous matenals that
are subject to placarding requirements
under 49 CFR 172 504, except shipments
of HRCQ radioactive materials as
defined 1n 49 CFR 173.403. Vehicles
carrying gasohine, diesel fuel, or
hquefied peiroleum gas are not affected
unless a city or county specifically
petthions that such vehicles be included,
and velicles carrying hazardous
materials necessary for agricultural
production to or from a farm erranch
are exempt Also exempt from
restrictions 18 that portion of a tiip that
1s for pickup or dehivery of hazardous
maternals after the vehicle has
approached the mckup or dehvery point
as closely as is reasonable and feasible
on a designated route.

Colorado's experience demonstrates
how a State can deterrmne and tailor the
scope and characteristics of a routing
system to its own particular needs. Also,
1t 1s generally only at the State level that
there exists the necessary combination
of data expertise on such matters as
State mghway conditions, accident
rates, knowledge of local road
conditions and characteristics,
environmental 1ssues, demographic
factors, and appropnate sensitivity to
local, regional and interstate concerns

Colorado's experience also indicates
that a large proportion of tnps involving
the transport of hazardous materials by
truck are of a local and regional, or more
generally, of an intrastate nature, and
that these shipments are closely hnked
to the commercial activities of the State
and its economic health and welfare.
The highly local and regional of
hazardous materials transportation in
Colorado 13 not pecunar to it alone; it s
charactenstic of the transportation
patterns of many other States. In fact,
the average shipment distance for all
hazardous matenals transported by
truck in the United Statess about 200
males. The average shipment distance is
much less for gasoline and other refined
petroleum products which, as noted
previously, account for more than half of
all hazardous materials transported in
the United States The short shpment
distances, when coupled with numerous
delivery points which change from day
to day and month to month, make it
extremely difficult to designate a fixed
routing system for these matenals.

The Colorado experience also shows
that while there is a defimte role for
local and regional governments in
designating routes for hazardous
materials, this role cannot be exercized

R
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in ansolated, umlateral, independent

. fashion Thus, despite the local and

egional nature of hazardous materials

transportation patterns i Colorado, th
State of Colorado does not allow local
or county fovernments to regulate the
routing of these materials. Unless local
or county routing actions are
coordinated at a hugher level and
mformed by a broader perspective,
significant economic and safety
dislocations could result Therefore, 1t1s
at the State level where the safety
concerns and hazardous matenals
transportation patterns associated with
local and regional governments can best
be properly coordinated and mmtegrated
into a cochesive, unified hazardous
materials transportation network.

Hazardous Materiais Transportation
Uniform Safety Act of 1990

On November 16, 1990, the Hazardous
Materials Transportation Umform
Safety Act of 1990 (HMTUSA) (Pub L
101-615, 104 Stat 3244) was enacted.
The FHWA was delegated the
responsthility by the Secretary, as
pubhished in the Federal Register (56 FR
31343, July 10, 1991), to implement
sections 105(b) and (c) of the Hazardous
Materials Transportation Act of 1975

(HMTA), as amended by Section 4 of the
HMTUSA. This mncluded transferring the

rulemaking and program responsibality

for hazardous maternals highway routing

from RSPA to the FHWA, with the
exception of the currently pending
apphications for nconsistency rulings
and non-preemption determinations,
which will remain a RSPA
responsibnhity Comments and dther
matertals submited to the RSPA docket
(HM-203) have been transferred and are
avatilable in the FHWA docket
established by this NPRM

Section 4 of the HMTUSA partially
amends section 105(b) of the HMTA (49
U S G, 1804(b)), and provides that ** * *
each State and Indian tribe may
establish, mamtain and enforce. (A)
Spectfic hghway routes over which
hazardous matemnals may and may not
be transported by motor vehicle 1n the
area which 13 subject to the junsdichion
of such State or Indian tribe, and (B)
Limiations and requirements with
respect 10 lighway routing " These
“routing designations”, as defined 1n th-
proposed regulation, would include
regulation by or of such features as
times, lanes, routes, types of loads or
vehicles, inspections, permuts and fees
which would specifically apply to ar
affect the mghway routing of hazardous

aterials,

.~ Section 4 of the HMTUSA requires th.

Secretary to establish, by regulation,
Federal standards which would be

requ 'red to be followed by the States
and indian tribes if they establish,
mamtain or enforce routing
designations The Federal standards
must provide for enhancement of safety;
public participation, consultation with
other State, local and tnbal
governmenis, through routing,
reascnable time to reach agreement
between affected States or Indian tribes,
avoldance of unreasonable burden on
commerce; timely establishment of State
and Indian tribe routing; reasonable
routes to terminals and other facilhities,
State responsibihity for local
comphance, and a number of “factors to
consider * Sechon 4 prohibits the
Secretary from assigmng specific
weights to the “factors to consider” in
the Federal standards but does provide
for Federa! preemption and dispute
resolution of State and Indian tribe
routing designations to allow for
reasonably conmstent application of the
Federal standards among adjacent
jurisdictions The Federal routing
regulations, as a minumum, are required
to be applicable to motor vehicles
transporting in commerce hazardous
materrals for which placarding of the
vehicle 18 required 1n accordance with
49 CFR 172.504 However, section 4 does
not requre that the existing radioactive
routing regulations be revised and,
therefore, no changes are proposed for
these regulations i this rulemaking.
Also, the proposed routing regulations,
as required by the HMTUSA, would not
supersede or affect application of the
existing Federal truck size and weight
regulations. B

Section 4 of the HMTUSA also ,
partially amends section 105{c) of the
HMTA {49 U S C, 1804(c)) and requires
the Secretary, in coordination wath the
States, to periodically update and
publish a List of currently effective
hazardous matenals highway route
designations

Discussion of Proposed Regulatons
Purpose and Scope

The FHWA 1s propesing regulations to

mmplement the requirements of the
HMTUSA in a new subpart C, Routing,
1n part 397 of title 49, Code of Federal
Regulations THis proposed regulation
would implement the requirements of
the HMTUSA by establishing Federal
standards and procedures which States
and Indian tribes would be required to
follow 1if they establish, maintan or
enforce routing designations for the
highway transportation of non-
radwactive hazardous matenals
{NRHM). The intent 1s to ensure that
NRHM are moved safely and that
commerce 1s not burdened by restnctive,

uncoordinated or confhcting
requirements of various junisdictions.
For example, the regulation would
require that through routing be
maintained by prohibiting a forced
deviation of over 100 miles or an
increase of more than 25% mn a tnp
length, whichever 1s shorter, from the
most direct route This would prevent a
yurisdiction from imposing unreasonable
routes or delays, with the consequential
extra costs for the motor carrier
Although the proposed regulation Imits
the policy making discretion of the
States, political subdivisigrs or Indian
tribes if they decide to coritrol or
regulate NRHM routing, the standards
and requirements of this regulation
allow flexability as prescribed or
allowed by the HMTUSA The FHWA
does not propose to designate or
approve routes used for transporting
NRHM. However, any State or Indian
tribe that chooses to estabhish, mamtamn
or enforce NRHM routing designations
would be required to follow the Federal
standards being established by this
rulemaking The States and Indian tribes
would also be required to ensure that
any NRHM routing designations by
pohitical subdivisions under their
jurisdichion are made 1n accordance
with these standards. Any NRHM
routing designations that fail to comply
with these standards would be
preempted by the HMTA. Any person,
including a State, political subdivision
thereof, or Indian tribe affected by such
a NRHM routing designation could
apply to the Admimstrator for a
preemphon determination. Procedures
for obtaining Federal preemption
determinations, waivers of preemptions
and dispute resolubions are included 1n
the propesed regulation

The proposed routing regulations
would require States and Indian iribes
to report exasting NRHM routing
designations within their boundaries to
the FHWA and, thereafter, to report any
new additions or changes to these
routing designations when established.

The motor carriers transporting
NRHM would be required to comply
with the State and Indian tribe NRHM
routing designations, or, if no such
designations, the routing requirements
currently set fortli in 49 CFR 397 9(a}
which would be incorporated inta the
proposed regulation. The routing plan
requirements currently set forth 1z 49
CFR 387.9(b) for transporting Class A or
Class B explosives also would be
incorporated into the proposed NRHM
regulation

Federal regulaticns for lighway
routing of radioactive matenals, under
48 CFR 177 825, will remain unchanged
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by this rulemaking. The FHWA and the
RSPA are currently considering the
moving of the highway routing
provisions of 49 CFR 177.825 into 49 CFR
part 397, and the changing of the
location for reporting from the RSPA to
the FHWA.. These issues will be
addressed 1n a separate rulemaking
action.

, When this regulation 49 CFR part 397,
subpart C 1s 1ssued, 49 CFR 177.810
which specifically apphes to tunnels
used for mass transitt would no longer be
applicable to the highway routing of
hazardous materials. Because 49 CFR
177.810 would no longer be applicable to
the highway routing of hazardous
matenals, comments are invited
regarding whether 49 CFR 177 810
should be deleted from the hazardous
materials regulations.

Applicability

The provisions of this proposed
regulation would be applicable to
States, including any political
subdivisions, and Indian tribes that
establish routing designations affecting
the transportation of non-radioactive
hazardous materials for which
placarding of the vehicle ia required
pursuant to the Federal hazardous
materials regulations. The proposed
regulations also contain several
provisions which would be applicable to
motor carriers transporiing in commerce
NRHM for which placarding of the
vehicle is requred under Federal
regulations

The HMTUSA authorizes the
Secretary to extend the apphcability of
the regulation to all hazardous
matenals, Therefore, the FHWA 13
hereby schciting comments from the
public as to whether other hazardous
materials should be covered by the
proposed regulations As stated earlier
in this document, exashng regulations
governing highway route designations
for the transportation of radicactive
materials will remain 1n 49 CFR 177.825;
however, FHWA intends to incorporate
the regulation mto 48 CFR part 397 as
part of a separate rulemaking action 1n
the future

This proposed regulation would be
specifically apphicable to NRHM routing
designations. The general term “routing
designations” as defined in the proposed
regulatron would include any regulation,
limstation, or restriction which would
have the effect of restricting or
prohibiting the transportation of all
hazardous matenals over a highway
route, a specific portion of a route, or
during a specific time period.
Accordingly, this proposed regulation
would be applicable to NRHM rouhng
designations—such as curfews or time

limaitations, lane restrictions, prior
notice, bonding, permit, and escort
requirements—that affect the
transportation of NRHM.

Any routing designation, as defined,
would be subject to the junisdiction of
the FHWA. Regulations, limitations, or
restrictions affecting the transportation
of hazardous materials and which are
not related to routing designations, such
as those relating to packaging, labeling,
shipping papers, and reporting of
releases, would not be affected by this
proposed rule and would remain under
the junisdiction of the RSPA. Other
regulations, hmitations, or restrictions
on motor vehicles which are not specific
to the transporting of hazardous
materials, such as height, width or
weight restrictions for roads and bridges
or prohibitions on use of downtown
streets by trucks over certain sizes,
would not be affected or reported.

Motor Carrier Res;;ansibm‘ty for
Routing .

Motor carriers transporting NRHM
would be required to comply with the
NRHM routing designations of States or
Indian tribes. Where States and Indran
tnbes do not have NRHM routing
designations, motor carriers would be
required to operate over routes which
avoid heavily populated areas, places
where crowds are assembled, tunnels,
narrow sireets, or alleys, as 18 currently
required by 49 CFR 397.9. The proposed
rule would incorporate this and the
written route plan requirement of § 397.9
into the proposed § 397.67.

Motor carriers transporting
rachioactive hazardous materials would
continue to foliow the regnirements of
existing 49 CFR 177.825, which would
remain unchanged by this rulemaking.
The reporting requirements of § 177 825
will be modified so that the informaton
is sent to the FHWA instead of the
RSPA 1n a separate rulemaking action
which will be separately published 1n
the Federal Register.

State and Indian Tribe jurisdiction Over
Routing

This portion of the proposed rule
would establish regulations that must be
followed by Stales and Indian tribes if
they imposewrouting designations for
NRHM. If a pohtical subdivision of a
State wished to impose NRHM routing
designations, the State would be
required to ensure that the political
subdivision follows these regulations
including coordination with and
approval by the routing agency
designatea by the Governor. The States
would be responsible for any NRHM
routing designations that local
jurisdictions establish, including

resolving any disputes between
subdivisions. The proposed regulabons
would requre the States and Indian
tnbes to desipnate routing agencies,
which would ensure that all NRHM
routing designations are made 1in
comphiance with the Federal standards.

Procedures for States and Indian Tribes
1. Federal Standards

The proposed Federal regulations
include standards which closely follow
the specific requirements of the
HMTUSA and include procedures for
States and Indian tribes to follow if they
impose routing designations for NRHM
transportation by motor carmers. The
Federal standards provide for
enhancement of safety; publie
participation; consultahon with other
State, local and tnbal governments;
through routing; reasonable time to
reach agreement between affected
States or Indian Inbes; not burdening
commerce; himely establishment of Siate
and Indian tribe routing; reasonable
routes to terminals; State responsibility
for local compliance; and a number of
“factors to consider.” The list of “factors
to consider™ which State and Indian
tribes would be required to use in
regulating routing is contained in the
proposed § 397.71 and includes the
factors required by the HMTUSA and
proposed additional factors regarding
chmatic conditions and congestion. The
List also includes a proposed
explanation for each factor. In .
accordance with the HMTUSA, the
FHWA will not assign any specific
weight to be given by the States or
Indian tribes in considering the factors.
These factors, together with the
“Guidelines for Applying Criteria to
Designate Routes for Transporting
Hazardous Matenals”, DOT/RSPA/
OHMT-89-02. July 1989 (ox an
equivalent routing analysis} would be
used 1 making any NRHM routing
designations Failure o comply with the
standards would result m preemption. In
order to ensure compliance with the
Federa! standards, the FHWA would
monitor the practices and procedures
being used by the States and Indian
tribes.

2 Public Information and Reporting'
Requirements

The HMTUSA requires the Secretary,
m coordination with the States, to
periodically update and publish a hst of
currently effective hazardous matenals
highway routing designations,
Accordingly, the FHWA proposes to
compile and publish w the Federal
Register, annually, a listing of all
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hazardous materals routing
designations To comply with this
requirement, the FHWA proposes to
require States and Indian tribes to
imnthally submut, to FHWA,, information
cn all the exishng NRHM routing
designations within theiwr boundaries.
After the imtial submussion, any new or
changed NRHM routing designation
would be required to be submtted to
FHWA within 60 days after
establishment of such routing
designation Any NRHM routing
designation which 1s not reported to the
FHWA would be considered preempted.
The States' and Indian tnbes’ routing
agencies would report the required
information to the FHWA.

The States and Indian tnbes would be
required to consider and use additional
methods such as maps, hstings, road
signs, or some combination of these
measures as may be needed to
adequately inform the public of their
NRHM routing designations

3 Dispute Resolution

Dispuates invelving through highway
routing or agreements between political
junisdictions within a State would be
settled by the State’s routing agency.
Disputes mvolving through highway
routing or agreements between States or
Indian tribes would be submtted to the
Federal Highway Admimstrator for
resclution. Details of the dispute would
be furmshed, together with a descnption
of what was done to try to settle it, plus
a recommendation for action by the
Admimstrater. Once a dispute 15
submitted to the Admmstrator, no court
achon could be taken for one year or
unti] after a decision by the
Adminitrator, whichever oceurs first.

4. Judicial Review of Thspute Deasion

A party to a dispute who 13 adversely
affected by a dispute resolution decision
of the Admunistrator could ebtain
judicial review of the decision if such
court action 18 filed withir 90 days after
the ?dmlmstrator's deciston becomes
fina

5 Preemphon

Any person, mcluding a State,
political subdivision thereof, or Indian
tribe, affected by a NRHM routing
designation could apply to the
Administrator for a determination of
whether such routing designation 1s
preempted Any NRHM routing
designation would be preempted 1f 1t did
not comply with the requirements 1n the
Federal standards Detailed procedures
are 1n the proposed regulahon for
carrying out this provision Preemption
would not apply if a warver of
preemption 1s granted by the

Administrator, if the grandfather
provision as noted in paragraph number
7, below, applies, or if Federal law
provides otherwise,

6 Warvers of Preemption

A Gtate, political subdivision or
Indian tribe would be authorized to
apply to the Admimistrator for a warver
of preemption The Administrator would
be authorzed to waive preemption of a
NRHM routing designation, based on a
determination that 1t provided equal or
better protection to the public than these
regulations would provide, and it did not
unreasonably burden commerce,

7. Grandfather Provisions

The proposed regulations would
incorporate the grandfather clause of the
HMTUSA, which allows routing
designations winch were established
before the date of 1ssuance of these
regulations to be exempted from the (1)
Pubhe participation, {(2) consultation and
{3) imelness requirements of the
proposed Federal standards. In addition,
the proposed regulations would
incorporate the HMTUSA requirement
that allows routing designations
established before the date of the
HMTUSA enactment {November 186,
1990) to be exempted from complying
with the “factors to be considered” by
the States or Indian tribes 1n making
routing designations

8 Timeliness

Petitions for preemption
determimations and waivers of
preemption would be considered demed
if the Administrater did not take action
on an application within 160 days

9. Judicial Review of Preemptions or
Waivers of Preemption Decisions

A party to a proceedmg involving a
preemption determination or waiver of
preemption could seek review of the
Administrator's decisionina U S
District Court if a petiion were filed
with the court within 60 days after the
decision become final.

Request for Comments

Speaific comments pertaining to the
practicability and any alternatives to
the proposed regulation are requested,
The FHWA is particularly interested in
recewving responses to the following
specific questions-

1 Wil the proposed Federal
standards, particularly the “factors to
consider,” provide for the safe through-
movement of NRHM or should other
specific factors be established?

2. Are the proposed provisions of 49
CFR 397 71(b}{4) for through routing (no
dewviation of more than 100 miles or an

-

increase of more than 25 percent 1n the
trip length, whichever 1s shorter) and
routes to terminals (no deviation over
twice the shortest route) reasonable 1n
terms of coests and effects or would other
distances or percentage deviations be
more appropriate?

3. Should stricter Federal standards be
applied for some types and quantities of
HRHM or 1s the proposed standard,
which allows States and Indian tribes
flexability, considered adequate and
desirable?

4 Are the dispute resolution
procedures reasonable and adequate?

5. How should the routing information
be reported by the States and Indian
tribes?

6 What, if any, situations or problems
could anse from the FHWA/RSPA
jurisdictional overlap of routing and
non-routing 1ssues.

7. Comments are requested on
anticipated costs and benefits
associated with this rulemaking.

Commenters are not hmited to
responding to the above 1ssues and may
submut any comments or relevant
information on the highway routing of
hazardous matersals in responding to
thhs docket.

Rulemaking Analysis and Notices

Executive Order 12291 (Federal
Regulation} and DOT Regulatory
FPolicies and Procedures

The FHWA has determined that this
rulemaking 18 not major within the
meamng of Executive Order 12291, This
rulemalang 18 considered a sigmficant
regulation under Deparitment of
Transportation regulatory policies and
procedures because of substantial
congressional and public interest. This
interest involves mimimizing risks while
allowing reasonable highway routing for
the transportation of NRHM The
proposed regulations would not require
the use of NRFM routing designations or
Federal preemption determinations,
waivers of preemption, and dispute
resolution but would provide standards
and procedures which would be
required to be followed if these actions
are chosen to be used. The benefits from
smplementing the proposed regulations,
such as NRHM routing designation
contimuty, public participation, umiform
standards, and preemption and dispute
resolution procedures, are considered
greater than the costs of providing the
required coordmation, documentation,
and analysis which would allow
discretion 1n level of detail. The FHWA
anticipates that the economic impact of
this rulemaking will be mmmal and,
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Sec
347 87 Juchcial review of preemphon or
warver of preemphion decrsion

Subpart C—Routing

§1397.61 Purpose and s2ope.

This subpart contains routing
requirements and procedures that States
and Indian tribes are required to follow
if they establish, mamntain, or enforce
routing designations over which
placarded non-radioactive hazardous
matenals (NRHM) may and may not be
transported by motor vehicles.

§397.63 Applicabiiity.

The provisions of this subpart apply
1o any State or Indian tribe that
establishes, maintains, or enforces
routing designations over which NRHM
may and may not be transported by
motor vehicle They also apply to any
motor carrier that transports or causes
to be transported placarded NRHM 1n
commerce.

§ 39765 Definitions.

For purposes of this subpart, the
following defimbhions appiy:

Admunistrator. The Federal Highway
Admmstrator, who 1s the chief
execuhve of the Federal Highway
Admimstration, an agency within the
Department of Transportation, or his/
her designate.

Commerce. Any trade, traffic, or
transportation in the United States
which 15 between a place under the
junisdiction of a State or Indian tribe
and any place outside of such
jumsdiction; or 1s solely withmn a place
under the junisdiction of a State or
Indian tnibe

FHWA. The Federal Highway
Administration, an agency within the
Department of Transportation.

Hazardous maiterial, A substance or
material which has been determined by
the Secretary of Transportation to be
capable of posing an unreasonable risk
to health, safety, or property when
transported 1n commerce, and which has
been so designated

Indian tribe Has the same meaning as
contaimned mn section 4 of the Indian Self-
Determmnahon and Education Act, 25
U S.C. 450{b).

Motor carrzer A for-hire motor carner
or a private motor carrier of property.
The term ncludes a motor carner's
agents, officers and representatives as
well as employees responsible for hining,
supervising, training, assigmng, or
dispatching of drivers and employees
concerned with the installation,
mspection, and mamtenance of motor
vehicle equipment or accessories.

Motor vehicle. Any vehicle, machine
tractor, trailer, or semstrailer propelied

or drawn by mechanical power and
vsed upon the highways in the
transportation of passengers or
property, or any combination thereof.

NRHM. A non-radioactive hazardous
materal transported by motor vehicle in
guantities which require placarding.
pursuant to Tables 1 and 2 of 49 CFR
172 504. The terms NRHM does not
inclode radioactive matenals covered
by 4@ GFR 177.825.

Political subdivision. A mumacipalhity,
public agency or other instrumentahty of
one or more States, or a public
corporation, board, or commission
established under the laws of one or
more States.

BRadioactive material, Any matenal
having a speaific activity greater than
0 002 microcurie per gram (uCi/g), as
defined 1n 49 CFR 173.403.

Routing agency. The State highway
agency or other State agency designated
by the Governor of that State, or an
agency designated by an Indian trnbe, to
supervise, coordinate, and approve the
NRHM routing designations for that
State or Indian tribe Any NRHM routing
designation by a political subdivision of
a State shall be considered as a
designation made by that State.

Routing designations, Any regulation,
Limatation, or restriction which would
have the effect of restricting or
prohibiting the transportation of
hazardous matenals over a highway
route, a specific portion of a route, or
during a specific ime period. This
ncludes such highway route restrictions
as curfews or time hmitations, lane
restrictions, prior notice, bonding,
permit, and escort requirements, that
affect the transportation of hazardous
matenals.

Secretary. The Secretary of
Transportabion.

State A State of the United States,
District of Columbia, Commonwealth of
Puerto Rico, Commonwealth of the
Northern Mariana Islands, the Virgin
Islands, American Samoa or Guam.

§ 397.67 Motor carrier responsibility for
routing

{a) A motor carner iransporting
NRHM shall comply with NRHM routing
designations pf a State or Indian tnbe
pursuant to this subpart

(b} Where States and Indian tribes
have not designated NRHM routes
pursuant to thus subpart, the motor
carrier shall cperate over routes which
do not go through or near heavily
populated areas, places where crowds
are assembled, tunnels, narrow streets,
or alleys, except where the motor carrier
determines that:

(1) There 18 no practicable alternative,

{2) A reasonable deviation 1s
necessary to reach termunals, points of
{oading and unloading, facihties for
food, fuel, repairs, rest, or a safe haven
or

(3) A reasonable deviation 1s requred
by emergency conditions,

(c] Operating convemence s not a
basis for determining whether 1t s
practicable to operate a motor vehicle 1in
accordance with paragraph (b} of this
sechon.

(d) Before a motor carrier requires or
permits a motor vehicle contamning Class
A or Class B explosives, defined 1n 49
CFR 173 53 and 173 88, respectively, to
be operated, a wrtten roule plan that
complies with this section must be
prepared and a copy furmished to the
dniver However, the driver may prepare
the writien plan as agent for the motor
carner when the trip begins at a location
other than the carrier’s terminal

{e) Motor carriers transporting
radioachve matenials must comply with
§ 177.825 of this title,

§397.69 Highway routing designations;
preemption.

(a) Any State or Indhan tribe that
establishes, maintans, or enforces a
highway routing designation over which
NRHM may and may not be transported
shall comply with the highway routing
standards set forth in § 397 71 of this
subpart. For purposes of this subpart,
any highway route designation affecting
the highway transportation of NRHM,
made by a political subdivision of a
State shall be considered as one made
by that State, and all requirements of
this subpart apply.

(b) Except as provided in §§ 397.75,
397 81, and 397 83, a NRHM route
designation made 1n violation of
paragraph (a) of this section is
preempted pursuant to sechon 105(b)(4)
of the Hazardous Materials
Transportation Act (49U SC App.
1804(b)}{4)} This provision shall become
effective on [2 years after 1ssuance of
final rule].

(c) A State or Indian iribe may
petition for a waiver of preemption in
accordance with § 397 81 of this subpart.

§397.71 Federal standards.

{a) A State or Indian trbe shall
comply with the Federal standards
under paragraph (b) of this section when
establishing, maintaining or enforcing
specific NRHM routing designations
over which NRHM may and may not be
transported.

(b) The Federal standards are as
follow

(1) Enhancement of public safely The
State or Indian tribe shall make a
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finding, supported by the record to be
developed i accordance with
paragraphs {b)(2)(u) and (b){(3)(1v) of this
section, that any NRHM routing
designation enhance public safety in the
areas subject to 1is jurisdiction and mn
other areas which are directly affected
by such highway routing designation. In
making such a finding, the State or
Indian tribe shall consider

{1) The factors established in
paragraph {b)(8) of this section; and

(1) The DOT “Gudehnes for Applying
Criteria to Designate Routes for
Transporting Hazardous Maternals,”
DOT/RSPA/CHMT-89-02, July 1989 ? or
1te most current 1ssuance, or

{11) An equivalent routing analysis
which adequately considers overall risk
to the public

(2) Public pariicipation. Prior ta the
establishment of any NRHM routing
designation, the State or Indian tnbe
shall undertake the following actions to
ensure participatton by the public in the
routing process.

(1) The public shall be given notice of
the proposed NRHM routing designation
at least 30 days pnor to the date of the
public hearing required to be held under
paragraph (b)(2){n) of this section. Such
notice shall be given by publication 1n at
least two newspapers of general
circulation 1n the affected area or areas;
and shall contain a complete description
of the proposed routing designation,
together with the date, ime, and
location of any public hearings.

{u) The State or Indian tribe shall hold
at least one public hearing on the record
during which the public will be afforded
the opportunity to present their views
and any mformation or data related to
the proposed NRHM routing
designation. The State shall make
available to the public, upon payment of
prescribed costs. copies of the transcript
of the hearing, which shall include all
exhibits and decuments presented
during the heaning or submutted for the
recerd .

{3) Consultation with others Prior to
the estabhshment of any NRHM routing
designation, the State or Indian tribe
shall consult with officials of affected
political subdivisions, States and Indian
tmbes, and any other affected parties
Such actions shall include the foliowing:

(1) At least 60 days pror to 1ssuing any
such routing designation, the State or
Indian tnibe shall provide notice, in
writing, of the proposed routing
designations to officials responsible for
highway routing 1n all affected States

1 This decument may be secured from Traffic
Control Division, HHS-30, Federal Highway
Admunisiratron, ¥ § Department of Transportahon,
400 7th Street, SW, Washingtan, DC 20590-0001

and Indian tribes. This notice shall
request the approval of those States and
Incdian tnbes, in wniting, of the proposed
routing designation

(11) The manner in which consultation
under this paragraph 1s conducted 1s left
to the discretion of the State or Indian
Tribe.

(1) The State or Indian tribe shall
attempt to resolve any concerns or
disputes expressed by the consulted
officials related to the proposed routing
designation.

(xv) The State or Indian tribe shall
keep a record of the name and address
of the officials notified pursuant to this
section and of any consultahon or
meeting conducted with these officials
or their representatives Such record
shall describe any concerns or disputes
presented by the officials, and any
actions undertaken to resolve such
disputes or address any concerns

(4) Through routing, In establishing
any NRHM routing designation, the
State or Indian tribe shall ensure
through lughway routing for the
transportation of NRHM between
adyacent areas The term “through
highway routing” as used 1 this
paragraph means that the designation
must ensure continuity of movement so
as to not 1impede or unnecessarily delay
the transportatron of NRHM Any
designation shall not force a deviation
of more thari 100 miles or result ;n an
mcrease of more than 25% 1n the trip
length, whichever 1s shorter, from the
most direct highway route between the
primary origin and destination of an
individual carrier’s shipment The State
or Indian tnbe shall utihze the
procedures established i paragraphs
(b}{2} and (b)(3} of this section 1n
meeting this requirement

(5) Agreement of other States; burden
on comimerce Any NRHM routing
designation which affects another State
or Incdian trnbe shall be established,
mamtained, or enforced only if.

(1) It does not unreasonably burden
commerce, and

(u) It 1s agreed to by the affected State
or Indian tribe, within 60 days of receipt
of the nohce sent pursuant to paragraph
(b)(3)(1} of this section or it 1s approved
by the Admimstrator pursuant to
§ 397 75 -

(6} Trmeliness The establishment of a
NRHM routing designation by any State
or Indian tribe shall be completed within
18 months of the notice given m either
paragraphs (b)(2) or (b){3) of this
section, whichever occurs first,

(7) Reasonable routes to terminals
and gther factities In establishing or
providing for reasonable access, the
State or Indian fmibe shall use the
shortest practicable route considenng

the factors histed in paragraph (b}{9) of
this section; however, such route or
deviation shall not exceed twice the
distance of the most direct route In
establishing any NEHM routing
designation, the State or Indian tribe
shall provide reasonable access for
motor vehicles transporting NRHM o
reach—

(1} Terminals,

(11) Points of loading and unloading,
and

{u:) Facilities for food, fuel, repairs,
rest, and safe havens

{8) Responsibility for local
compliance, The States shall be
responsible for ensuring that all of thewr
palitical subdivisions comply with the
provisions of this subpart The States
shall be responsible for resclving all
disputes between such pohitical
subdivisions within theiwr junsdictions If
a State or any political subdivision
thereof, or an Indian tribe chooses to
establish, mantain, or efiforce any
NRHM routing designation, the
Governor, or Indian tnibe, shall
designate a routing agency for the State
or Indian tnbe, respectively. The routing
agency shall ensure that all NRHM
routing designations within its
jurisdiction comply with the Federal
standards in this section. The State or
Indian tnbe shall comply with the pubhc
mformation and reporting requirements
contained n § 397.73.

(8} Factors to consider Except as
previded in § 397 83, in establishing any
NRHM routing designation, the State or
Indhan tribe shall consider the following
factors

(3) Population density. The population
potentially exposed to a NRHM release
shall be estimatad from the density of
the residents, employees, motonsts, and
other persons in the area, using United
States census tract maps or other
reasonable means for determining the
populathon within a petential impact
zone along a designated highway route

- The impact zone 1s the potenhal range of

effects in the event of a release Special
populations such as schoaols, hospitals,
pnisons, and senior citizen homes shall,
among other things, be considered when
deterrmning the potential nisk 1o the
populaticns along a highway routing
Consideration shall be given to the
amount of ttme during which an area
will experience a heavy population
density

(1) Type of highway The
characteristics of each alternative
NRHM highway routing designation
shall be compared Vehicle weight and
s1ze himits, underpass and bridge
clearances, roadway geometrics,
number of lanes, degree of access
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control, and median and shoulder
structures are examples of
characteristics which a State or Indian
tribe must consider,

() Types of quantities of NRHM An
examination shall be made of the type
and quantity of NRHM normally
transported long highway routes which
are mcludec 1n a proposed NRHM
routing designation, and consideration
shall be given to the refative impact
zone and risks of each type and
quantity,

(xv) Emergency response capabihities.
In consultation with the proper fire, law
enforcement, and highway safety
agencies, consideration shall be given to
the relative emergency response
capabilities which may be needed as a
result of a NRHM routing designation.
The analysis of the emergency response
capabilities shall be based upon the
proxumity of the emergency response
facilities and their capabilities to
contam and suppress NRHM releases
within the impact zones.

{v} Resuits of consultation with
affected persons. Consideration shall be
given to the comments and concerns of
all affected persons and entrties
provided during public hearings and
consultations conducted in accordance
with this section.

(vi) Exposure and other risk factors.
States and Indian tribes may define the
exposure and risk factors associated
with any NRHM routing designations,
The distance to sensitive areas shall be
considered. Sensitive areas include, but
are not limited to, homes and
commercial buildings; special
populations in hasputals, schools,
hand:capped facihities, prisons and
stadiums, water sources such as streams
and lakes; and natural areas such as
parks,

(vii} Terrain considerations,
Topography along and adjacent to
proposed NRHM routing designations
must be considered.

(vin) Continuity of routes Adjacent
jurisdictions shall be consulted to
ensure routing continuity for NRHM
acrosg comnmon borders, Deviations
from the most direct route shall be
minimized

(1x) Alternative routes. Consideration
shall be given to alternative routes for
NRHM, which shall be reviewed,
examuned, and evatuated during any
public hearings or consultations
conducted 1n accordance with this
section,

(x) Effects on commerve, Any NRHM
routing designgthions made 1n
accordance with this subpart shall not
create an unreasonable burden upon
interstate or intrastate commerce.

(x1) Delays 1t transportation. No
NRHM routing designations may create
unreasonable delays in the
transportation of NRHM

(xi1) Ciimatic conditions. Weather,
wind, and other climatic conditions
affect the dispersion of the NRHM upon
release and increase the dafficulty of
controiling it and cleaming it up, and as
such, these conditions shall be given
appropnate consideration.

(x11) Congestion. The possibihity of
congestion n the traffic flow during
certamn times of the day or on certain
days of the week shall be considered,
since the exposure to any release and
the subsequent emergency response
operations are affected by congestion.

§397.73 Public Information and reporting
requirements.

(a) Public information, Information on
NRHM routing designations must be
made available by the States and Indian
tnibes to the public in the form of maps,
lists, road signs or some combination
thereof, If road signs are used, those
signs and their placement must comply
with the provisions of the Manual on
Uniform Traffic Control Devices,?
published by FHWA, particularly the
Hazardous Cargo signs identified as
R14-2 and R14-3 shown in Section 2B-43
of that Manual,

(b) Reporting and publishing
requirements Each State or Indian tribe,
through its routing agency, shall provide
mformaton idenhfying all NRHM
routing designations which exist within
their juniscictions on [DATE OF
ISSUANCE OF FINAL REGULA TION]
to the FHWA, HIS-30, 400 7th St., SW.,
Washington, DC 20590-0001 by [90
DAYS AFTER ISSUANCE OF FINAL
REGULATION]. The State or Indian
tribe shall include descriptions of these
routing designations, along with the
dates they were established.
Information on any subsequent changes
or new NRHM routing designations shatl
be furmshed within 60 days after
establishment to the FHWA. at the
above eddress. This information will be
consolidated by the FHWA and
published in whole or as updates m the
Federal Register annually.

§397.75 Dispute resclution.

(a) Petition One or more States or
Indian tnbes may petition the Federal
Highway Administrator to resolve a
dispute relating to through highway
routing of NRHM or to an agreement on

# This pubhcation may be purchesed from the
Supenintendent of Documents, U S Government
Printing Office (GPO), Washington, DC 20402 and
has Stock No 050-001-81001-8 It 18 avaslable for
inspection and copying as prescnbed in 48 CFR part
7. appendix D See 23 CFR part 655, subpart F

a proposed NRHM routing designation.
In resolving a dispute under these
provisions the Admimstrator wall
provide the greatest level of highway
safety possible without unreasonably
burdening commerce, and ensure
complance with the Federal standards
established at § 397.71 of this subpart.

(b) Filing, Each petition for dispute
resolution filed under this section must:

(1) Be submutted to the Federal
Highway Administrator, Federal
Highway Administration, U S.
Department of Transportation, 400 7th
St., SW., Washington, DC 20590-0001.
Attenhon: Hazardous Matenials Routing
Dispute Resolution Docket, HCC-20.

(2} Identify the State or Indian tribe
fil:ng the petition and any other State,
political subdivision, or Indian tribe
whose NRHM routing designation 1s the
subject of the dispute.

(3) Contain a certification that the
petibhoner has complied with the
notification requirements of paragraph
(c) of this section, and include a list of
the names and addresses of each State,
pohitical subdivision, or Indian tribe
official who was notified of the filing of
the petition.

(4) Clearly set forth the dispute for
which reselution is sought, including a
complete description of any disputed
NRHM routing designation and an
explanation of how the disputed routing
designation affects the petitioner or how
1t impedes through highway routing.

{5} Descnbe any actions taken by the
State or Indian tribe to resolve the
dispute.

(6) Explain the reasons why the
petitioner believes that the
Admmstrator should intervene in
resolving the dispute.

(7} Describe any proposed actions that
the Admumstrator should take to resolve
the dispute and how these actions
would provide the greatest level of
highway safety without unreasonably
burdening commerce and would ensure
comphiance with the Federal standards
estabhshed m this subpart.

(c) Notice. (1) Any State or Indian
tribe that files a petihion for dispute
resolubion under this subpart shall mail
a copy of the petition to any affected
States, polihical subdivisions, or Indian
tribes, accompanied by a statement that
the State, polihical subdivision, or Indian
tribe may submit comments regarding
the petition to the Admumstrator within
45 days.

(2) By serving notice on any other
States, political subdivisions, or Indian
iribes determined by the Admimstrator
to be possibly affected by the issues i
dispute or the resoluthon sought, or by
publication in the Federal Regisler, the
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Administrator may afford those persons
an opportumty to file wnitten comments
on the petrtion.

{3) Any affected States, political
subdivisions, or Indian tribes submitting
written comments to the Administrator
with respect to a petihion filed under fhns
sechion shall send a copy of the
comments to the petitioner and certify to
the Admimstrator as to having complied
with this requirement The
Admimstrator may notfy other persons
parhcipating in the proceeding of the
comments and provide an opportunity
for those other persons to respond.

{d) Court Actions. After a petition for
dispute resolution 1s filed in accordance
with this section, no court action may be
brought with respect to the subject
matter of such didpute untl a final
decision has been 1ssued by the
Admimstrator or until the last day of the
one-year peried beginning on the day
the Admamstrator receives the pehtion,
whichever occurs first.

(e) Alternative Dispute Resolution.
Upon receipt of a petition filed pursuant
to paragraph {a) of this section, the
Administrator may schedule a hearing
to attempt to resolve the dispute and, :f
a hearing is scheduled, will notify all
parties to the dispute of the date, time
and place of the hearing During the
hearing the parties may offer any
information pertinent to ike resolution of
the dispute. If an agreement 1s reached,
1t may be stipulated by the parties, n
wrnting, and, if the Admmistrator agrees,
made part of the decision 1n paragraph
(f) of thns section If no agreement 1s
reached, the Admimistrator may take the
matter under consideration and
announce his or her decision in
accordance with paragraph (f) of this
section, Nothing in this section shall be
construed as prohubiting the parties from
settling the dispute or seeking other
methods of alternative dispute
resolution prior to the final decision by
the Administrator

(f) Decision The Admimstrator will
1s5ue a decision based on the petition,
the written comments submitted by the
parties, the record of the heaning, and
any other information 1n the record The
decision will include a written statement
sething forth the relevant facts and the
legal basis for the decision.

(8) Record. The Admimstrator will
serve a copy of the decision upon the
petihoner and any other party who
part:icipated in the proceedings. A copy
of each decision will be placed on file In
the public docket. The Admimstrator
may publish the decision or notice of the
decision in the Federal Register.

§397.77 Judicial review of dispute
decision.

Any State or Indian tribe adversely
affected by the Admunistrator’s decision
under § 397 75 of this subpart may seek
review by the appropnate district court
of the United States under such
proceeding only by filing a petition with
such court within 90 days after such
decision becomes final.

§397.79 Preemption determinations;
procedure.

(a) Application. Any person mcluding
a State, political subdivision thereof, or
Indian tribe, affected by a NRHM
routing designation may apply to the
Admnstrator for a determination of
whether such routing designation is
preempted 1n accordance with § 397 69.
The Admimstrator will publish notice of
the application in the Federal Register.

(b) Filing. Each application filed under
this sechion for a deterrminiation of
preemption must

(1) Be submutted to the Federal
Highway Admumstrator, Federal
Highway Admimistration, U S
Department of Transportation, 400 7th
St. SW, Washington, DC 20590-000t.
Attenhon: Hazardous Matenials Routing
Preemption Docket, HCC-20;

{2) Describe or state the NRHM
routing designation for which the
determination is sought;

{3} Specify each requirement of the
Hazardous Materials Transpaortation
Act, or the regulations issued under the
Act, which constitutes a basis for the
pebition,

(4) Explain why the apphcant beheves
the NRHM routing designation should be
preempted; and

(5) Set forth how the apphcant s
affected by the NRHM routing
designation.

(c) Relief restriction Once the
Admimstrator has pubhshed notice 1n
the Federal Register of an application
recerved pursuant to the requirements
set forth in this section, no applicant for
such determination may seck relief wath
respect to the same or substantally the
same 1ssue m any court unhi final action
has been taken on the application or
until 180 days after filing of the
apphcation, whichever oucurs first.

(d) Eligibility. This section shall not
be construed as prohibiting any person,
State, political subdivision, or Indian
tribe directly affected by the NRHM
routing designation from seeking a
determination of preemption 1n any
court of competent jurisdichion m lieu of
applying to the Admimistrator under
paragraph (b)(1) of this section.

{e) Not:ce. (1} The apphcant shall mail
a copy of the application to any affected
State or Indian tribe The notice must

mclude a statement that the State or
Indian tnbe may submit comments
regarding the application to the
Administrator within 45 days. The
application filed with the Admimstrata~
must mnclude a certification that the
applcant has complied with this
paragraph, and it must include the
names and addresses of each State or
Indian tribe official to whom a copy of
the apphcation was sent.

(2) The Admimstrator may, by serving
notice on any other persons determined
by the Admuinistrator as persons who
will be affected by the ruling sought, or
by publication in the Federal Regster,
afford those persons an opportunity to
file written comments on the
application.

(3) Each person submitting written
comments to the Adminstrator with
respect to an apphecation filed under this
section shall send a copy of the
commenis to the apphcant and certfy to
the Admn:strator as to having comphed
with this requirement., The
Admmstrator may notify other persons
participating 1n the proceeding of the
comments and prowvide an opportunity
for those other persons to respond
within 45 days.

{f) Processing. The Admimstrator may
mvestigate any statement in an
application and may consider any
relevant facts obtained by that
investigation. The Admimstrator may
solicit and accept submussions from
third persons relevant to an application
and will provide the applicant an
opportunity to respond to alt thard
person subrmssions within 45 days. The
Admmstrator may convene a hearing or
conference, to advance the i
consideration of the application.
Nothing in this section shall be
construed as prolubiting the parties from
setthng the dispute or seeking other
methods of alternative dispute
resolution prior to the final
determination by the Admimstrator

(g} Determination —(1) Dismussal. The
Admistrator may dismiss the
application without prejudice 1f

(1) It is determined that there 15
insufficient mmformation upon which to
base a determinahon, or

(11} There 13 a request for additional
information from the appheant, and the
apphcant fails to submut the additional
mformation with 30 days

(2) fssuance. Upon consideration of
the application and other relevant
mnformation received, the Admimstratol
will 1ssue a determimation. The
determination will include a written
statement setting forth the rele sant facts
and the legal basis for the
determination
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(3} Record, The Admimstrator will
serve a copy of the determination upon
the applicant, upon any other person
who participated in the proceeding, and
upon any other person determined by
the Administrator as affected by the
determination A copy of each
determuination will be placed on file 1n
the Hazardous Matenals Routing
Preemption Docket The Administrator
may publish the determination or notice
of the determination 1n the Federal
Register,

(4) Admrmstrative determination. A
determination 1ssued under this section
constitutes an administrative
determinahon as to whether a particular
NRHM routing designation is
preempted The fact that a
determination has not been 1ssued under
this section with respect to a particular
highway routing designation carries no
implication as to whether the
designation s preempted.

§397.81 Waivers of preemption.

(a) General rule. The Admustrator
may waive the preemption of a NRHM
routing designation upon a
determination that such designation
affords an equal or greater level of
protection to the publc than is afforded
by this subpart and that it does not
unreasonably burden commerce

(b) Procedure —(1) Application—Any
State, political subdivision, or Indian
tribe may apply to the Admimstrator for
a waiver of preemption with respect to
any NRHM routing designation that the
State, political subdivision, or Indian
tribe acknowledge to be preempted in
accordance with § 397 69 of this subpart.
The Admimstrator will publish notice of
the application in the Federal Register.

(2) Filing Each application filed under
this section for a waiver of preemption
determination must.

(1) Be submutted to the Federal
Mighway Adminustrator, Federal
Highway Administration, U 5.
Department of Transportation, 400 7th
8t SW, Washington, DC 20590-0001.
Attention: Hazardous Materials Routing
Preemption Docket, HCC-20,

(1) Set forth the text of the NRHM
routing designation for which the
determination is being sought,

(1) Include a copy of any court order
and any determination 1ssued pursuant
10 § 397 75 of this part pertinent to the
applhcation,

(1v] Contain an express
acknowledgment by the applicant that
the NRHM routing designation 1s
preempted by this subpart unless a
preemption has been so determined by a
court of competent jurisdiction orm a
ruling 1ssued under § 397.75 of this
wubpart,

{v) State why the applicant believes
the State, political subdivision, or Indian
tribe NRHM routing designations afford
an equal or greater level of protection ta
the public than 1s afforded by the
requirements of the Act or the
regulations 1ssued under the Act; and

{v1) State why the apphcant beheves
the State, palitical subdivision, or Indian
tribe NRHM routing designations do not
unreasenably burden commerce

(c) Notice (1) The applicant State,
political subdivision, or Indian tribe
shall mail a copy of the apphcation and
any subsequent amendments or other
documents relating to the apphcation to
each person who 1s reasonably
ascertamable by the applicant as a
person who will be affected by the
determination-sought. The copy of the
application must be accompamed by a
statement that the persen may submit
comments regarding the application to
the Administrator within 45 days, The
application filed with the Admimstrator
must mclude a certification that the
apphcation has comphed with this
paragraph, and it must include the
names and addresses of each person to
whom the apphcation was sent.

{2) The Administrator may, by serving
nohice on any other persons readily
identifiable as persons who will be
affected by the ruling sought, or by
publication in the Federal Regster,
afford those persons an opportunity to
file wnitten comments on the
application.

{d) Processing. The Admimstrator
may investigate any statement in an
application and consider any relevant
facts obtained by that investigation, The
Admimsirator may solicit and accept
submissions relevant to an application
and will provide the applicant an
opportunity to respond to all
subrssions. The Administrator may
convene a hearing or conference to
further investigate and consider any
matter relevant to the advance of the
application. Nothing in this section shall
be construed as prohibiting the parties
from setthng the dispute or seeking
other methods of alternative dispute
resolution prior to the final
determination by the Admmmstrator

(e) Determination—{1) Dismissal. The
Admmstraior may dismiss the
apphication without prejudice if

f1) It 1s determined that theres
msufficient information upon which to
base a waiver; or

(u) There is a request for additional
information from the applicant, and the
applicant fails to submut the additional
informathon.

(2) Issuance Upon consideration of
the application and other relevant
information received, the Admimstrator

will issue a determmnation The
determisiation will include a written
statement setting forth the relevant facts
and the legal basis for the
determinalion,

(3) Record The Administrator will
serve a copy of the deterrmunation upon
the applicant and place a copy of the
waive determination i the Hazardous
Matenals Routing Preemphion Docket,
The Administrator may publish the
walver determination er notice of the
waive deterrination n the Federal
Register.

§ 397.83 Grandfather provisions.

NRHM routing designations
established before |date of 1ssuance of
final regulations) are not required to
cemply with § 397.71(b){2) on pubhe
participation; § 397.71(b)(3) on
consultation with others, and
§ 397 71(b)(8) on timehness, Any NREHM
routing designations established before
November 18, 1590, do not need to
comply with the "“factors to consider™
contaimned n § 397 71(b}{9).

§397.85 Timeliness.

If the Admunistrator fails to take
action on the apphcation withun 180
days of serving the notice required by
&8 397.79 or 397.81 of this subpart, the
apphcant may treat the application as
having been demed 1 all respects.

§ 397.87 Judicial review of preemptlon or
waiver of preemption decision.

A party to a proceeding under
§§ 397 79 or 397.81 of this subpart may
seek review by the appropnate district
court of the United States of a decision
of the Administrator under such
proceeding only by filng a petition with
such court within 60 days after such
decision becomes final.

[FR Doc 92-26803 Filed 8-28-82, B 45 am]
BILLING CODE 4910-22-M

OEPARTMENT OF TRANSPORTATION

49 CFR Part 397
Transportatlon of Hazardous
Materiais; Highway Routing

AGENCY: Federal Highway
Admimstration {FHWA), DOT.

ACTION: Notice of public hearings.

sumMmMARY: The FHWA announces that 1t
will hold four public hearings on the
subject of proposed Federal regulations
which would be applicable to the
designation, lumtation or restnction of
routes for the highway transportation of
placarded non-radicactive hazardous
matenals in commergce. The proposed
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regulations are pubhshed in today's
Federal Register.

BATES: The public hearngs will be held
between 9 a.m. and 5 p m. (local time) at
the followng dates and locations-

Octaber 14, 1992—Holiday Inn Capitol, 550 C
Street, SW, Washington, DC 20024

Qctober 16, 1992—Hyatt Regency Dallas at
Reumon, 300 Reumon Boulevard, Dallas,
Texas, 75207

October 19, 1992—San Francisco Marriott
Hotel, 55 4th Street, SanrFrancisco,
Califormua, 94103

October 21, 1992—Hyatt Regency O'Hare,
West Bryn Mawr Street, near the Kennedy
Expressway and River Road, Rosemont,
Illino1s, 60018

FOR FURTHER INFORMATION CONTACT:
Mr. Henry W Sandhusen, Traffic
Control Division (HHS-32), Office’ of
Highway Safety, (202) 366-2218; Mr
Raymond Cuprill or Mr. Enc Kuwana,
Office of the Chief Counsel (HGC-20],
(202) 366-0834, Federal Highway
Administration, 400 Seventh Street, SW,
Washington, DC 20590. Office hours are
from730am to4pm.,et, Monday
through Friday. except for legal Federal
holidays. .

SUPPLEMENTARY INFORMATION: The
proposed regulations would implement
sections 4 {b) and (c} of the Hazardous
Materials Transportation Uniform
Safety Act of 1980 (HMTUSA]) (Pub L
101-615) which relates to the highway .
transportation of hazardous maternals,
The regulations would include Federal
standards which States and Indian
tribes must follow 1f they establish,
maintain or enforce routing designations

that. (1) Specify highway routes over
which placarded non-rad:oactive
hazardous materals (NRHM) may and
may not be transported by motor
vehicles within their junisdictions, and/
or (2) impose hmitations or requirements
affecting highway routing of such
hazardous matenals Also included are
procedures relating to Federal
preemption, waivers of preemphon and
resclution of disputes invalving State or
Indian tribe NRHM routing designations
States and Indian tribes would be
required to furmsh updated routing
infermation for publication annually by
FHWA Existing Federal motor carrier
regulations relating to highway routing
of hazardous materals would be
incorporated nto the new regulation,
but revised to require compliance with
routing designations of States and
Incdhan tribes.

Hearing Procedures

The fallowing procedures have been
established to facihtate the hearings:

1 Each public hearing will begin with
& discussion panel to summmanze the
proposed rule

2. The hearing officer will then
provide the audience the opportumty to
submt formal oral or written comments
for the remainder of the pubhc hearing
time All speakers will be lirmited to a
five minute formal statement 1n order to
provide an opportunity for a wide
vanety of mdividuals and
representatives to make statements at
the hearings

3 Any statements made by the
hearing officer or any member of the
thscussion panel to clanfy issues duning
the hearing should not be construed as
the position of the FHWA with respect
to the rulemaking proceeding.

4. The hearing will be recorded. A
transcript of the heanngs and any
material accepted during the hearings
will be included in FHWA Docket No.
MC-92-6,

5. The hearings are designed to salictt
public views and information on the
proposed rule. Therefore, the hearings
will be conducted in an nformal and
nonadversarial manner An mdividual
or representative will not be subject ta
cross-examination by any other
participant. The discussion panel and
the heaning officer may ask questions to
clarify any statement made during the
discussion period. Persons wishing to
appear are not required to pre-register
‘Those wishing to notify the FHWA n
advance may contact Mr. Henry W.
Sandhusen, Traffic Control Division
(HHS-32), Office of Highway Safety,
(202} 366-2218, Federal Highway
Admimstration, 400 Seventh Street, SW.,
Washington, DC 20590. A table will be
set up at the rear of the meeting room
for on-site registration. All persons
making an appearance are required to
register.
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